History of Prior Violations

Exhibits P-l and P-2, are computer print-outs of the
respondent's history of prior violations for the period
May 16, 1981 through May 15, 1983, and prior to May 16,
1981.  Prior to May 16, 1981, the respondent was assessed
for a total of 17 citations, two of which were paid.  For
the period May 16, 1981, through May 15, 1983, respondent
was assessed for two citations, and they remain unpaid.

Based on the respondent's past compliance record, as
reflected in the print-outs, I cannot conclude that it is
per se a bad record of compliance warranting additional
increases in the civil penalties which I have assessed for
the four violations which have been affirmed. What I have
difficulty comprehending is why this respondent, with an
otherwise good compliance record, consistently ignores and
flaunts the law after he has abated the conditions, and seeks
to be heard through the hearing process.

Size of Business and Effect of Civil Penalties on The
Respondent's Ability to Continue in Business

The record reflects that the respondent is a small strip
mine operator.  Absent any evidence to the contrary, and in
view of the respondent's failure to appear and argue other-
wise, I cannot conclude that the civil penalties assessed
by me for the citations which have been affirmed will adversely
affect the respondent's ability to continue in business.

During his closing argument on the record, petitioner's
counsel requested a substantial increase in the initial penalty
assessments proposed for these violations, and he did so on the
basis of the evidence and testimony which indicated that the
bulldozers in question were operating in areas where there
was a danger of overturning, that no seatbelts at all were
provided, and that the lack of adequate door handles and
latches would entrap the operators if.the vehicles were to
overturn.  Counsel also agreed that I was not bound by the
initial MSHA assessments made for these violations, and he
alluded to the fact that the respondent has a history of
flaunting the law (Tr. 47-48).

Petitioner's counsel also moved that in view of the
failure of the respondent or his counsel to appear in this
proceeding, that I refer the matter to the Commission for
appropriate disciplinary action pursuant to the Commission's
rules.  In support of his motion, counsel argued that the
respondent has an obvious contempt for these proceedings, that
this is not the first time he has failed to appear at a
hearing, and that in each instance where other Commission
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